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Passed By Shri Gyan Chand Jain, Commissioner (Appeals)
(=) SR P P 11 24.04.2024

Date of Issue

Arising out of Order-In-Original No. 300/DC/SUMS CORPORATION/ABAD
(%) | SOUTH/2022-23 dated 22.02.2023 passed by The Deputy Commissioner (Tech.),
CGST, Ahhmedabad South. -

5 ¢ M/s. Sums Corpsolutions LLP, (New Address)
&1 T SR T / J-404, Garden Residency-1, South Bopal,

B/H Shyamvilla Bunglows,

Ahmedabad - 380058

(d) | Name and Address of the
Appellant
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

IR TR & TATET S -

Revision application to Government of India:

(1) sl IMTEA Lo Tfaiaae, 1994 6T €T sad S FaTg T qTHT & a1¢ F THIeh &1 &0
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) (e /I 6 g1 % g § o9 YHT grive @ F Rl AUeTIR 9T o FRar | AT Rt
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ¥ swared e (rfie) FammEst, 2001 % Haw 9 ¥ eiaia [AfATEE yo=r dear 3-8 H ar
BIGRTE YT emRer F Uy amer IR Rete § O wre ¥ acge-aae Td arfie are S <A
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) e amde ¥ uTe STEl O ThY U @1 S99 T I FH g7 w99 200/ - B A A
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT o, el IeaTad {[F Ud AT T Srfiel i ~ATATIEr & Wi srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  F=0T ITTET o AT, 1944 6 gRT 35-91/35-3 % siaia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) TweEd Uices ¥ gaTC ATHIE F AATaT A A, rdier & Hrae H AT o, Seaid
ST {oh TF aTehs sTdietia =araniaener (Rreee) &t uftrw &sfim fifser, s § 2nd e,
TEHTAT Weare, gLaT, FMRUTINR, SAgaearaig-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) A goF ATAREA 1970 AT ST 6 Ay -1 & siavia Rgika U aqar $w
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-] item of the court fee Act, 1975 as amended.

(5) 7 SR GeTAd ATAAT &l HE=0r X arer el & X o g7+ srepfva 3T SraT § S &
[, Hrald SUTET o Ud HaTH< AT =qrgrieran<er (Frafaid) R, 1982 7 [fRa &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T g, drald ScATad [ Ud qaTs] ordielid =aramiaraor (Rreee) ok afa srfier & wraer
# FdeH T (Demand) Td €€ (Penalty) &7 10% & ST AT stfvard g1 grerites, stfaepas @@ smr
10 € ¥IC B (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Rl g IeIT L[ X YT o Sfaia, T I e & AT (Duty Demanded)|
(1) €< (Section) 11D % dga Faiia T,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T e F wiar ardier TiATor % qHey STg! [ SToaT ek AT aus faaried &y qf /i Ry g
% 3 10% ST UX 30 gt Sarer que fHarfed & a9 a0 F 10% HATT 9 T ST a6 gl

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty
or penalty, where penalty alone is in dispute.” 11
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Sums Corpsolutions
LLP, 4th Floor, 403 Aditya Arcade, Near Choice Restaurant, Nr.
Swastik Char Rasta, Navrangpura, Ahmedabad - 380009
(hereinafter referred to as the “appellant’) against Order-in-Original
No. 300/DC/SUMS CORPOSOLUTION ABAD SOUTH/2022-23
dated 24.02.2023 (hereinafter referred to as “the impugned order”)
passed by the Deputy Commissioner (Technical), Central GST,
Ahmedabad South (hereinafter referred to as “the adjudicating
authority”).

2. Briefly stated, the facts of the case are that the appellant
having service tax registration no. ACWFS9451RSD001 was found
under discrepancies between the values declared in their Service
Tax Returns and the data obtained from their Income Tax Returns
and TDS records. It appears that the appellant may have reported a
lower value in their Service Tax Returns than what was indicated in
their Income Tax Returns and TDS data. Despite requests for

evidence and multiple invitations to attend personal hearings, the

appellant has not responded.

2.1 Subsequently, the appellant were issued Show Cause Notice

bearing File No. V/WS06/0&A/SCN-486/2020-21 dated
26.12.2020 wherein:

a) Demand and recover an amount of Rs. 1,88,111/- under
proviso to Sub Section (1) of Section 73 of the Act along with interest

under section 75 of the Finance Act 1994 (hereinafter referred to as
the Act).

b)  Impose penalty under the provisions of Section 77(1)(c), 77(2)
and 78 of the Act.

2.2 The Show Cause Notice was adjudicated ex-parte vide the
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impugned order by the adjudicating authority wherein:
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The demand of service tax amounting to Rs. 1,88,111/- was

confirmed under section 73(1) of the Act by invoking extended

period along with interest under section 75 of the Act.

Penalty amounting to Rs. 10,000/~ was imposed under section

77(2) of the Act as they failed to obtain service tax registration.

Penalty amounting to Rs. 1,88,111/- was imposed under 78 of
the Act.

Penalty was imposed under 77(1)(c) of the Act.

Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:-

» The appellant has claimed threshold exemption up to Rs. 10

lakh.

Income as per Form 26AS is in excess of actual income of the

appellant.

The appellant submitted a reconciliation of the income in
Audited Financial Statements and income reflected in Form
26AS.

Service tax cannot be demanded merely on Income Tax

Returns or Form 26AS.

The appellant cited various case laws (I) J.I. Jesudasan vs.
CCE 2015(38) S.T.R. 1099 (Tri. Chennai) (II) Alpha
management Consultant P. Itd. vs. CST 2006 (6) STR 181(Tri.
Bang.) (III) Tempest Advertising (P) Ltd. v. CCE 2007 (5) STR
312(Tri-Bang.) (IV) Turrent Industrial Security vs. CCE 2008
(9) STR 564(Tri. Kolkata) :
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> Extended period of limitation cannot be invoked in the absence
of fulfillment of the conditions under sub-section (1) to Section

73.

> Reliance is placed on Saboo Coating Ltd. v. Commr. of C.Ex.,
Chandigarh [2014(36)STR447(Tri. Del)] and Prolite Engineering
Co v. UOI [1995(75) ELT257 (Guj)] wherein it has been held
that non-disclosure of facts not required by law cannot be

attributable to suppression.

» Where demand is not sustainable, interest and penalties

cannot be levied.

4. Personal hearing in the case was held on 18.03.2024. Ms.
Foram and Ms. Amrin appeared for PH. They reiterated the contents

of the written submission and requested to allow the appeal.

5. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against
the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Year 2015-16.

6. I find that the appellant, registered under Business auxiliary
service, Commercial training or coaching and Manpower
recruitment/supply agency service has paid service tax on the gross
value of Rs. 31,71,716/-. The appellant asserted that they had
taken the benefit of threshold limit in the light of Notification No.
33/2012-ST dated 20.06.2012. They claimed a threshold exemption
of Rs. 9,90,000/- and obtained registration in the month of October
2015 and subsequently discharged service tax. For ease of reference

Notification No. 33/2012-ST dated 20th June, 2012 are produced,

which read as under:
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Notification No. 33/2012 - Service Tax

iicrasdSthe Central Government, being satisfied that it is necessary in the
public interest so to do, hereby exempts taxable services of aggregate value not
exceeding ten lakhs rupees in any financial year from the whole of the service tax

leviable thereon under section 66B of the said Finance Act:

(viii) the aggregate value of taxable services rendered by a provider of taxable
service from one or more premises, does not exceed temn lakhs rupees in the

preceding financial year.

6.1 I have read the aforesaid provision of Notification 33/2012-ST
and noted that in order to qualify the exemption from service tax on
the taxable value upto threshold limit under the said notification,
the aggregate income of the appellant from one or more premises
must not exceed Rs. 10 lakhs in the preceding financial year. The
appellant failed to submit any financial records to substantiate the
claim. However, I find that the impugned order was issued ex-parte
and the appellant were not heard during personal hearing given by
the adjudicating authority, they are given opportunity to provide the
necessary documents before the adjudicating authority, based on
which their claim in terms of not paying service on the taxable value
of Rs. 9,90,000/- under the Notification No. 33/2012-ST dated
20.06.2012 can be fulfill.

7.  Now, out of the impugned value of Rs. 12,54,076/-, it appears
that for the remaining value of Rs. 2,64,076/-, the appellant assert
no tax liability. They argued that the income as per 26AS is in
excess of actual income and to support this claim, they provided a
reconciliation between the income as shown in Audited Financial
statement (AFS) and the income reflected in Form 26AS certificate,

the details are as under: i
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Name of party Amount |Amount |Difference
in AFS | in 206AS

Adani Gas Ltd. 340000 | 340000 0
Cygnet Infotech Pvt. | 2200000 | 2200000 0
Ltd.
Cygnet Enterprise 80000 80000 0
Pvt. Ltd.
E-Infochips Limited 124053 | 111914 12139
Karam Industries 1273018 | 1565878 -292860
Einfochips Limited 80000 80000 0]
Unit A
Symbiosis Society 41921 48000 -6079
KBC Sales and 22723 o; 22723
Service

Total difference | -2,64,076/-

7.2 On the basis of the above reconciliation of income the
appellant explained that one of the appellant’s parties i.e. E-
Infochips Limited had discrepancy of Rs. 12,139/-, attributable to
unreimbursed expenses without TDS deduction but with service tax
paid. To substantiate the claim the appellant submitted two debit
7,831/- and Rs. 4,308/-.
regarding another party of the appellant named Symbiosis Society,

notes amounting to Rs. Similarly,
Rs. 6,079/~ difference were raised because the tax was deducted on
the gross value of Rs. 48,000/-, which is inclusive of service tax and
cess while the appellant had received income Rs. 41,921/-. For KBC
Sales and Services, no TDS was deductible under Section 194J as
the total income didn't surpass Rs. 30,000/-. The appellant
provided similar explanation for discrepancies in income related to
other parties listed in the above reconciliation table.

7.3 It is important to note that that the Show Cause Notice (SCN)
was adjudicated ex-parte without conducting a personal hearing,
and the reconciliation of income was not presented before the
adjudicating authority but was submitted for the first time at appeal
stage. This matter needs through verification and hence it is being

remanded back to the adjudicating authority for fresh adjudication.




F.No. GAPPL/COM/STP/4290/2023-Appeal

8. Considering the facts of the case as discussed hereinabove and
in the interest of justice, I am of the considered view that the case is
required 'to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the
appellant for exemption from the service tax. The appellant are
directed to submit all the records and documents in support of their
claim for exemption from the service tax before the adjudicating
authority. The adjudicating authority shall after considering the
records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

0. In view of the above discussion, I remand the matter back to
the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

10.  3rfier satf gTXT &St sht T8 37dier &7 (RUeRT SURIE ais & a1 STTaT § |
The appeal filed by the Appellant stands disposed of in above

terms.
\/% C{ :
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Date : |§.04.2024
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To

M e Viout Fuleir-Gost 1
M/s. Sums Corpsolutions LLP,
4th Floor, 403 Aditya Arcade
Near Choice Restaurant,

Nr. Swastik Char Rasta,
Navrangpura,

Ahmedabad - 380009

Copy to :
1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone.
The Commissioner Central GST, Ahmedabad South.
The Deputy Commissioner, CGST, Division VI, Ahmedabad

South
4.  The Superintendent (Appeals) Ahmedabad (for uploading the
OIA).
5 Guard File,
6. P.A. File.
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